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Petiti oner,
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FI NAL ORDER

Pursuant to notice, a formal hearing was held in this case
on COctober 20-22, 1998, and Novenber 9 and 10, 1998, at West Pal m
Beach, Florida, before SUSAN B. KIRKLAND, a duly designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Alfred J. Malefatto, Esquire
Theresa Moore, Esquire
G eenberg, Traurig, Hoffman,
Li poff & Quentel, P.A
Phillips Point East Tower, Suite 310
777 South Flagler Drive
West Pal m Beach, Florida 33401

For Respondent: Dougl as MacLaughlin, Esquire
Marcy |. LaHart, Esquire
South Florida Water Managenent District
3301 Gun d ub Road
West Pal m Beach, Florida 33406






For Intervenor: Terrel Arline, Esquire
Post O fice Box 5948
Tal | ahassee, Florida 32314-5948

STATEMENT OF THE | SSUES

Whet her Rul es 40E-400. 315(f) and 40E-4.301(f), Florida
Adm ni strative Code, and Section 4.1.1(f) and 4.2.7(a)-(d), Basis
of Revi ew Handbook for Environnental Resource Permt Application,
are an invalid exercise of delegated |legislative authority.

PRELI M NARY STATEMENT

On Septenber 28, 1998, Petitioner, Royal Pal m Beach Col ony,
L.P. (Royal Palm, petitioned for an adm nistrative determ nation
of the validity of existing Rules 40E-400.315(1)(f), and 40E-
4.301(1)(f), Florida Adm nistrative Code, and Sections 4.1.1(f)
and 4.2.7(a)-(d), Basis of Review Handbook for Environnental
Resource Permt Application

The rul e chall enge was consolidated with a pendi ng Section
120.57(1) proceeding concerning the denial of No-Notice General
Permts by the Respondent, South Florida Water Managenent
District (SFWWD) for three |ots owned by Royal Palm

| nt ervenor 1000 Friends of Florida, filed a petition for
| eave to intervene, which was granted.

At the final hearing of the consolidated cases, Royal Palm
presented the follow ng witnesses: Randy Rieger, K. Daniel
Shal | onay, Joesph A. Pike, Janes M Hudgens, J. Bradley Ml ko,
Jay Foy, and Sam B. Upchurch. Petitioner's Exhibits 1-68 were

admtted in evidence.



SFWWD presented the testinony of the foll ow ng w tnesses:
Terri e Bates, Robert Robbins, Anthony Waterhouse, Richard Oth,
and Robert Mtchell. Respondent's Exhibits 1-28 were admtted in
evi dence.

Joint Exhibits 1-4 were admtted in evidence. 1000 Friends
of Florida, Inc.'s Exhibits 1-3 were admtted in evidence.
Oficial recognition was taken of Chapters 40E-4 and 40E-400,

Fl ori da Adm nistrative Code, the "Basis of Review for

Envi ronnmental Resource Permt Application within the South
Fl ori da Water Managenent District - Novenber 1996," and
Chapter 373, Part 1V, Florida Statutes.

The parties were to file their proposed orders within 30
days of the filing of the transcript, which was filed on
Novenber 23, 1998. Petitioner requested and was granted two
extensions of tinme to file the proposed orders. Respondent
requested an additional extension of tinme to file proposed
orders, and the tinme for filing proposed orders was extended to
January 19, 1999. The parties' proposed orders have been
considered in rendering this Final Oder.

FI NDI NGS OF FACT

1. Respondent, South Florida Water Managenent District
(SFWWD), is a public corporation existing by virtue of
Chapter 25270, Laws of Florida, 1949, and operating pursuant to
Chapter 373, Florida Statutes, and Title 40E, Florida

Adm ni strative Code, as a nultipurpose water nmanagenent district,



with its principal office in Wst Pal m Beach, Florida.

2. Petitioner, Royal Pal m Beach Colony, L.P. (Royal Palm,
owns three lots in Unit 11 of the Indian Trail |nprovenent
District, located in northwest Pal m Beach County, Florida.

3. Intervenor 1000 Friends of Florida, Inc., is a not-for-
profit, tax exenpt nenbership corporation, organized and existing
under the laws of the State of Florida.

4. By letter dated March 19, 1998, Royal Palmnotified
SFWWD t hat Royal Palmwas entitled to No Notice CGeneral Permts
for Activities in Uplands (NNGP) for three of the lots which it
owns in Unit 11, Lots 61, 245, and 247.

5. Royal Palmintends to build one single-fam |y hone on
each of the lots. The proposed devel opnment of the lots would
i ncl ude individual septic tanks and stormmater retention ponds.

6. By letter dated April 9, 1998, SFWWD i nfornmed Royal Palm
that SFWWD staff had determ ned that the three I ots do not
qualify for no-notice general permts for single famly hone
construction.

7. As part of the basis for denial of the NNGPs, the
April 9, 1998, letter stated:

Reasonabl e assurances have not been provi ded
to show that the proposed system or project
is not part of a |larger common plan of

devel opment. See Rul e 40E-400. 315(1)(f),

Fla. Adm n. Code. Royal Pal m Beach Colony is
the owner of approximately 170 lots within
Unit 11 of the Indian Trail | nprovenent
District, and the three proposed | ots appear

to be nerely part of this | arge common pl an
of devel opnent.



8. As an additional basis for denial, the April 9 letter
st at ed:

Reasonabl e assurances have not been provi ded
to show that construction and/or operation of
t he proposed systemw ||l not cause adverse
secondary inpacts to the water resources,
including, but not limted to, significant
interference with the construction and
operation of a regional stormwater system
needed for adequate flood protection and
stormnvater treatnent in the Unit 11 area.

See Rule 40E-4.301(1)(f), Fla. Adm n. Code.

9. Royal Palmfiled a Petition for Admnistrative
Determ nation of the Invalidity of the above-cited rules, Rule
40E- 400. 315(1) (f) and Rule 40E-4.301(1)(f), Florida
Adm ni strative Code. Also being challenged are those portions of
SFWWD s "Basi s of Revi ew Handbook for Environnental Resource
Permt Applications" (BOR), which discuss secondary inpacts,
Sections 4.1.1(f) and 4.2.7(a)-(d).

10. SFWWD s Environnmental Resource Permt (ERP) program has
four different types of permts: NNGPs, noticed general permts,
standard general permts, and individual permts. The permts
are grouped according to degree of potential inpact and,
correspondi ngly, according to degree of regulatory review

11. NNGPs are for very mnor activities that have no
potential to cause adverse inpacts or harmto water resources
provided that the criteria in the rule are nmet. A NNGP typically

receives no review by SFWWD staff. An applicant reviews the

criteria, and if the proposed project neets the criteria the



project may be undertaken w thout notification to or approval by
SFWWD.

12. The degree of regulatory review for water managenent
systens that do not qualify for NNG°s will vary. A systemthat
qualifies for a noticed general permt pursuant to Rul e 40E-400,
Subpart C, Florida Adm nistrative Code, will be reviewed within
30 days of receipt of notice, and if the criteria listed in the
general permt rule are net it is presuned that the project neets
all SFWWD s standards and is permttable. If the system does not
fit wthin a noticed general permt and if the proposed systemis
| ess than 100 acres total size or has |ess than one acre of
wet | and i npact, the project will be reviewed as a standard
general permt pursuant to Rule 40E-40, Florida Adm nistrative
Code. Standard general permts are reviewed and i ssued by SFWD
staff, and unlike the noticed general permts, there are no
presunptions that if certain limted criteria are net that al
the SFWWD standards are nmet. The proposed project is reviewed to
determ ne if reasonabl e assurances have been provided that al
standards have been net. Finally, if a proposed water nanagenent
systemis greater than 100 acres or entails nore than one acre of
filled wetl ands, an individual environnental resource permt is
required. As with standard general permts, these applications
are reviewed to determne if the applicant has provided
reasonabl e assurance that all SFWD standards are net.

| ndi vi dual environnmental resource permts require permt



aut hori zation from SFWWD s governi ng board.

13. Unlike the noticed general, the standard general, and
the individual environnmental resource permts, the NNGP does not
require any regulatory review. An individual mnor system
fitting within the specific criteria for a NNGP can proceed with
the activity without noticing SFWWD. Such a permt is very
simlar to an exenption fromthe permtting requirenents.

14. The use of a NNGP was not intended for approval of
wat er managenent systens that contain shared or common water
managenent facilities, such as a common drai nage systemfor a
housi ng devel opnent. Such systens require regulatory reviewto
ensure that the system does not cause adverse water quality,
wat er quantity, or environnental inpacts.

15. To allow a series of individual projects to have
aut hori zation to proceed under a NNGP, when together they are
part of a |arger common plan of devel opnent or sale, cunulatively
woul d have a significant adverse inpact to flood protection and
environmental protection. Such master systens are to have
regul atory review under one of the other three SFWD permts.
Thus, the requirenent that a project permtted pursuant to a NNGP
not be part of a |arger common devel opnent or sale was placed in
Rul e 40E-400. 315(1)(f), Florida Adm nistrative Code. Wtthout
such a requirenent, it would be possible to devel opnent a | arger
systemw thout regulatory review by permtting individual systens

within the larger system using a NNGP



16. The term "not part of a larger common plan of
devel opnent or sale" contained in Rule 40E-400.315(1)(f), Florida
Adm ni strative Code, originated in Section 403.813(2)(q), Florida
Statutes, which contains exenptions frompermtting under Chapter
373, Florida Statues. In devel oping Rule 40E-400.315(1)(f),
SFWWD did not further define the term because the plain neaning
of the termwas deened adequate, as it was by the Florida
Legi sl ature when it did not define the sanme termin Section
403.813(2)(q).

17. The plain neaning of the termis consistent with
SFWWD s regul atory schene for permtting water managenment
systens. The nost mnimal permt authorization, the NNGP, should
not authorize projects that are part of a larger common plan of
devel opnent or sal e because the larger projects are nore likely
to have | arger water resource inpacts.

18. Interpretations of the term"part of a |arger common
pl an of devel opnent” by staff from SFWWD are consistent. The
interpretations indicate that the individual project and the
| arger master plan have shared or comon water managenent
systens. The focus is on whether common infrastructure would be
needed to carry out the individual project.

19. Inits permtting program SFWWD |ooks at all adverse
i npacts to water resources, whether direct, secondary, or
cunmul ative. When eval uating secondary inpacts, SFWD | ooks for

the sanme adverse inpacts on water resources that it would for



direct inpacts, such as adverse inpacts on the functions of
wet |l ands or surface waters or adverse inpacts on water quality.

20. SFWWD interprets a secondary inpact as sone inpact,
other than a direct inpact in the footprint of the proposed
project, which is closely linked and causally tied to proposed
activity to be permtted.

21. Section 4.2.7, BOR sets guidelines for how SFWD
consi ders secondary inpacts fromwater managenent systens. In
devel oping Section 4.2.7, SFWWD applied existing case | aw
concerni ng secondary i npacts.

22. Section 4.2.7(a), BOR regulates construction,
alteration, and reasonably expected uses of a proposed system so
that the functions of wetlands to fish and wildlife and |isted
species are protected from adverse inpacts caused by activities
i n adj acent uplands. Such secondary inpacts may result, for
exanpl e, from di sturbance during adjacent upland construction or
di sturbance due to the close proximty of human habitation to a
wet | and where none previously existed. Section 4.2.7(a), BOR
gi ves exanpl es of secondary inpacts, and provides a nechanismin
the formof a buffer that creates a presunption that provides
reasonabl e assurance that secondary inpacts to habitat functions
of wetlands will not be adverse, assumng a wetland is not being
used by a listed species for nesting, denning, or significant
f eedi ng habitat.

23. Section 4.2.7(b), BOR protects existing upland nesting

10



or denning sites of listed aquatic or wetland dependent species
and the adj acent uplands which are necessary to enabl e these
nests or dens to be used successfully by such species.

24. Section 4.2.7(c), BOR |ooks at potential adverse
secondary inpacts to significant historical and archeol ogi cal
resources. The intent of the section is to allow consideration
of secondary inpacts of a project that may have a very m nor
i npact from construction, but nore serious inplications once in
operation. For exanple, a water control structure that may have
a footprint of only a tenth of an acre may result in greater
wat er velocities that woul d harm subnerged archeol ogi ca
resour ces.

25. Section 4.2.7(d), BOR, considers specific water
resource inpacts fromfuture project phases and activities that
wll be very closely linked and causally related to the proposed
system This section seeks to prevent future inpacts that may be
necessitated by a proposed project design. As part of the
anal ysis, SFWWD wi Il consider the inpacts of the intended or
reasonably expected uses of future activities on water quality
and wetl and and other surface water functions.

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.56, Florida Statutes.

27. Under Section 120.56(3), Florida Statutes, the party

11



chal l enging existing rules has the ultimte burden of

establishing that the rule is invalid. See St. Johns River Water

Managenent District v. Consolidated-Tonoka Land Co., 717 So. 2d

72 (Fla. 1st DCA 1998). Therefore, the case | aw which presunes a
rule to be valid until the challenger establishes the rule is
invalid is applicable when considering challenges to existing
rules. Id. at 76.

28. Royal Pal mchall enges Rul es 40E-400. 315(1)(f) and 40E-
4.301(1)(f), Florida Adm nistrative Code, and Sections 4.4.(f)
and 4.2.7 of the District's Basis of Review incorporated by
reference in Rule 40E-4.091, Florida Adm nistrative Code, under
subsections 120.53(8)(c) and (d), Florida Statutes, which define
"invalid exercise of delegated |egislative authority" as:

[ Aln action which goes beyond the powers,
functions, and duties del egated by the

Legi slature. A proposed or existing rule is
an invalid exercise of delegated |egislative
authority if any one of the follow ng
appl i es:

* * *

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required by
s. 120.54(3)(a)1.;

(d) The rule is vague, fails to
establ i sh adequat e standards for agency
deci sions, or vests unbridled discretion in
t he agency .

29. Rule 40E-400.315(1)(f), Florida Adm nistrative Code,
provi des:
(1) A no notice general permt is

hereby granted for the construction or
alteration of mnor systens |ocated entirely

12



wi t hi n upl ands, provided that the proposed
system neets all of the followng criteria:

* * *

(f) the project is not part of the
| arger conmon pl an of devel opnent or sale.

30. The general test for vagueness of a rule is whether
persons of common intelligence are required to guess at the

rule's neaning and differ as to the rule's interpretation. State

v. Cumm ng, 365 So. 2d 153 (Fla. 1978); St. Petersburg v.

Pi nel | as County Benevol ent Associ ation, 414 So. 2d 293 (Fla. 2d

DCA 1982). The test for vagueness is nore |enient where an

adm nistrative rule, rather than a penal statute is being

exam ned. 1d. at 295. A rule vests unbridled discretion in an
agency when it fails to establish adequate standards and reserves
to the agency the arbitrary power to determne private rights.

Brown v. Holland, 125 So. 2d 749 (Fla. 1960).

31. The term"not part of a |arger conmmon plan of
devel opnent or sale" is not vague and can be construed accordi ng
to its plain and ordinary neaning. SFWD has applied the plain
and ordi nary neaning when it prohibits the use of a NNGP for
i ndi vi dual projects which share infrastructure with a |arger
project. By using the ordinary neaning of the term SFWD has
adequate standards for its decision. Rule 40E-400.315(1)(f),
Fl ori da Adm nistrative Code, does not vest unbridled discretion
wi th SFWWD.

32. The laws being inplenented by Rule 40E-400.315(1)(f),

13



Florida Adm nistrative Code, are listed in the rule's history
note as Sections 373.118, 373.414, 373.416, and 373.426, Florida
St at ut es.

33. Section 373.118, Florida Statutes, provides:

(1) The governing board may adopt rules
establishing a general permt system which
have, either singly or cunmulatively, a

m ni mal adverse inpact on water resources of
the District. Such rules shall specify
design or performance criteria which, if
applied, would result in conpliance with the
conditions for issuance of permts
established in this chapter and District

rul es.

34. Section 373.413, Florida Statutes, concerns permts for

construction and states:

(1) Except for exenptions set forth herein,

t he governing board or the departnent may

requi re such permts and i npose such

reasonabl e conditions as are necessary to

assure the construction or alteration of any

st ormnvat er nmanagenent system dam

i npoundnent, reservoir, appurtenant work, or

works will conply with the provisions of this

part and applicable rules and wll not be

harnful to the water resources of the

district.
Section 373.416, Florida Statutes, contains the sanme | anguage for
permts for maintenance and operation. Section 373.426, Florida
Statutes, has simlar |anguage for permtting requirements for

abandonnment of systens.

35. Rule 40E-400.315(1)(f), Florida Adm nistrative Code,
does not enlarge, nodify, or contravene the statutes listed in

its history notes. The Iimtation on the use of NNGP for

14



projects which are not part of a larger common plan of

devel opment or

statutory requirenents of allowing no nore than a mni ma

sale is necessary in order to conply with the

I npact,

singly or cunul atively, on the water resources of SFWWD and t hat

t he st or mnat er

managenent systens within SFWWD not be harnfu

t he water resources of SFWWD.

36. Rul e 40E-400. 315(1) (f),

not an invalid exercise of delegated |egislative authority.

37. Rule 40E-4.301(1)(f), Florida Adm nistrative Code,

provi des:

(1) In order to obtain a standard

general individual, or conceptual approval
permt under this chapter or Chapter 40E-40,
F.A . C., an applicant nust provide reasonable
assurance that the construction, alteration,
oper ati on, maintenance, renoval or
abandonment of a surface water managenent
system

(f) wll not cause adverse secondary

i npact to the water resources.

38. Section 4.1.1(f) of the BOR provides:

The District addresses the conservation of

t hese beneficial functions in the permtting
process by requiring applicants to provide
reasonabl e assurances that the foll ow ng
conditions for issuance of permts, set forth
in Sections 40E-4.301 (Conditions for

| ssuance) and 40E-4. 302 (Additional

Condi tions for Issuance), F.A . C., are net.
Applicants nust provide reasonabl e assurances

t hat :

(f) aregulated activity will not cause

15
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39.

adverse secondary inpacts to the water
resources (paragraph 40E-301(1)(f), F. A C)
(see subsection 4.2.7);

Section 4.2.7(a)-(d), BOR, provides:

Pursuant to paragraph 4.1.1(f), an applicant
nmust provi de reasonabl e assurances that a
regul ated activity wll not cause adverse
secondary inpacts to the water resource, as
described in paragraphs (a) through (d),

bel ow. Aquatic or wetland dependent fish and
wildlife are an integral part of the water
resources which the District is authorized to
protect under Part |V, Chapter 373, F.S.
Those aquatic or wetland dependent species
which are listed as threatened, endangered,

or of special concern are particularly in
need of protection.

A proposed system shall be revi ewed under
this criterion by evaluating the inpacts to:
wet | and and surface water functions
identified in subsection 4.2.2; water
quality; upland habitat for aquatic or
wet | and dependent |isted species; and

hi storical and archaeol ogi cal resources.
Demnims or renotely rel ated secondary
inpacts wll not be considered. Applicants
may propose neasures such as preservation to
prevent secondary inpacts. Such preservation
shall conply with the | and preservation
provi sions of subsection 4.3.8. If such
secondary inpacts can not be prevented, the
applicant nmay propose mtigation nmeasures as
provided for in subsections 4.3 through

4. 3. 8.

The secondary inpact criterion consists of
the follow ng four parts:

(a) An applicant shall provide
reasonabl e assurance that the secondary
i npacts fromthe construction, alteration,
and i ntended or reasonably expected uses of a
proposed systemw || not cause viol ations of
water quality standards or adverse inpacts to
the functions of wetlands or other surface
wat ers, as described in subsection 4.2.2.

| npacts such as boat traffic generated by a

16



proposed dock, boat ranp or dry dock
facility, which causes an increased threat of
collision with manatees; inpacts to wildlife
from vehicl es using proposed roads in
wet | ands or surface waters; inpacts to water
qual ity associated with the use of septic
tanks or propeller dredging by boats and
wakes from boats; and inpacts associated with
docking facilities as described in paragraphs
4.2.4.3(f) and (h), wll be considered
relative to the specific activities proposed
and the potential for such inpacts. |Inpacts
of groundwater w thdrawal s upon wetl ands and
ot her surface waters that result fromthe use
of wells permtted pursuant to Chapter 40E-2,
F.A C., shall not be considered under rules
adopt ed pursuant to Part 1V, Chapter 373,
F.S., since these inpacts are considered in
the consunptive use permt application
process.

Secondary inpacts to the habitat functions of
wet | ands associ ated with adj acent upl and
activities will not be considered adverse if
buffers, with a mnimumw dth of 15 and an
average width of 25, are provided abutting
those wetlands that will remain under the
permtted design, unless additional neasures
are needed for protection of wetlands used by
|isted species for nesting, denning, or
critically inportant feeding habitat. The
mere fact that a species is |isted does not
inply that all of its feeding habitat is
critically inportant. Buffers shall remain
in an undi sturbed condition, except for

dr ai nage features such as spreader swal es and
di scharge structures, provided the
construction or use of these features does
not adversely inpact wetlands. Where an
applicant elects not to utilize buffers of

t he above descri bed di nensi ons, buffers of

di fferent di nensions, nmeasures other than
buffers or information may be proposed to
provi de required reasonabl e assurance.

Demnims or renotely rel ated secondary

i npacts such as changes in air quality due to
i ncreased vehicular traffic associated with
road construction will not be considered
unaccept abl e.

17



(b) An applicant shall provide
reasonabl e assurance that the construction,
alteration, and intended or reasonably
expected uses of a systemw ||l not adversely
i npact the ecological value of uplands to
aquatic or wetland dependent |isted ani ma
speci es for enabling existing nesting or
denni ng by these species, but not including;

1. areas needed for foraging;

2. wildlife corridors, except for those
limted area of uplands necessary in ingress
and egress to the nest or den site fromthe
wet | ands or other surface water;

Table 4.2.7-1 identifies those aquatic or
wet | and dependent |isted species that use
upl and habitats for nesting or denning.

For those aquatic or wetland dependent |isted
ani mal species for which habitat managenent
gui del i nes have been devel oped by the U S.
Fish and Wldlife Service (USFW5) or the

Fl ori da Ganme and Fresh Water Fi sh Conmi ssion
(FGFWFC), conpliance with these guidelines

wi |l provide reasonabl e assurance that the
proposed systemw || not adversely inpact

upl and habitat functions described in
paragraph (b). For those aquatic or wetl and
dependent |isted ani mal species for which
habi t at managenent gui delines have not been
devel oped or in cases where an applicant does
not propose to use USFWor FGFWFC habi t at
managenent gui del i nes, the applicant may
propose neasures to mtigate adverse inpacts
to upland habitat functions described in

par agraph (b), provided to aquatic or wetland
dependent |isted ani mal species.

(c) In addition to evaluating the
inpacts in the area of dredging and filling
in, on, or over wetlands or other surface
waters, and as part of the bal ancing review
under subsection 4.2.3, the District wll
consi der any other relevant activities that
are very closely linked and causally rel ated
to any proposed dredging or filling which
wi |l cause inpacts to significant historica
and archaeol ogi cal resources.
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(d) An applicant shall provide
reasonabl e assurance that the foll ow ng
future activities will not result in water
quality violations or adverse inpacts to the
functions of wetlands and other surface
wat ers as described in subsection 4.2.2:

1. additional phases or expansion of
t he proposed system for which plans have been
submtted to the District or other
gover nment al agenci es; and

2. on-site and off-site activities
regul ated under Part |V, Chapter 373, F. S,
or activities described in section
403.813(2), F.S., that are very closely
i nked and causally related to the proposed
system

40. The laws being inplemented by Rul e 40E-400. 301(1)(f),
Florida Adm nistrative Code, are listed in the rule's history
notes as Sections 373.413, 373.416, and 373.426, Florida
Statutes. These cited statutes give SFWWD the authority to
regul ate adverse inpacts to the water resources of the State.
The statutes do not limt the inpacts to direct inpacts. A
secondary inpact can al so adversely inpact water resources.

41. Petitioner argues that the statutes do not nention
secondary inpacts; therefore, SFWD has no authority to regulate
adverse secondary inpacts. An express recitation of atermin
the enabling statute is not a prerequisite for a rule invoking
the range of powers granted to an agency by the statute. For
exanple, in upholding the validity of proposed rules that create
standards pertaining to recharge, runoff, and fl oodpl ain storage,

the First District Court of Appeal in Tonoka, supra, noted that

Section 120.52(8), Florida Statutes, does not require the

Legi slature to refer to specific topics such as recharge, run-
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of f, and fl oodpl ain managenent in the enabling statutes. Rather,
the question is whether the rule falls within the range of powers
the Legislature has granted to the agency.

42. Case |l aw supports the validity of SFWD s rul es
regul ati ng secondary inpacts to water resources. Prior to the
adoption of SFWWD s secondary inpact rule, there was well
established case | aw that authorized review of secondary inpacts.
Most of these cases involved interpretation of Sections 403.021
and 403.918, Florida Statutes, concerning the Departnent of
Envi ronmental Protection's dredge and fill programprior to 1995.
The requi renents and purposes stated in those statutes are
essentially the sane as in Sections 373.016 and 373.414, Florida
Statutes. There was no nention of secondary inpacts in Chapter
403, Florida Statutes, but the courts held that secondary inpacts
to water resources were not a nodification, enlargenent, or

contravention of the statute. See Florida Power Corp. v. DER

605 So. 2d 149 (Fla. 1st DCA 1992) (DER nmay consi der secondary
i npacts involving renoval of wetland vegetation and renoval of
hydric soils as a result of installation and nmai ntenance of a
powerline involving an application for fill in wetlands for power

pol es.); Conservancy, Inc. v. A Vernon Allen Builders, 580 So.

2d 772 (Fla. 1st DCA 1991), rev. den. 591 So. 2d 631 (Fla. 1991)
(DER may consider the inpacts of contenpl ated devel opnent of
estate homes on a coastal barrier island in review of a permt

application for installation of a sewage pipeline system where
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devel opment of the 75 estate homes was not specul ative and was
closely linked and casually related to the proposed dredgi ng and

filling.); Cape Cave v. DER 498 So. 2d 1309 (Fla. 1st DCA 1986)

(DER may consider the water quality inmpacts fromseptic tank
di scharges when considering a dredge and fill and stormater

permt for a devel opnent.); del Canpo v. DER, 452 So. 2d 1004

(Fla. 1st DCA 1984) (Hearing O ficer erroneously excluded

evi dence of possible environnental inpact on the island of a
proposed residential devel opnment during a hearing requiring a
dredge and fill permt for construction of a bridge to the

i sland.)

43. Rul e 40E-400.301(1)(f), Florida Adm nistrative Code,
and Sections 4.1.1(f) and 4.2 (a)-(d) of the BOR do not enlarge,
nmodi fy, or contravene Sections 373.413, 373.416, and 373. 426,

Fl orida Stat utes.

44, \When eval uati ng secondary inpacts, SFWD is considering
t he sane adverse inpacts it would for direct inpacts, such as not
meeting SFWWD s criteria for water quality, for effects on upl and
habitat for aquatic and wetl and dependent species, for effects on
wet | and and surface water functions, and for historical and
archeol ogi cal inpacts. See Section 373.414(1), Florida Statutes,
and the introductory paragraph of Section 4.2.7, BOR

45. Section 4.2.7, BOR, establishes a conprehensive
gui del i ne descri bing secondary inpacts, and how the SFWWD wi | |

regul ate secondary inpacts when they are present. Wen SFWD
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adopted Section 4.2.7, it interpreted and applied existing case
| aw t hat had defined and aut hori zed secondary i npact

consideration for water related regulation. See Florida Power v.

DER, Conservancy, Inc. v. Vernon Allen Buil der, Cape Cave v. DER

and del Canpo v. DER, supra.

46. In Section 4.2.7(c), BOR, SFWD wi || consider any
inpacts "that are closely linked and causally related to any
proposed dredging and filling." This termcones directly from

the hol ding in Conservancy, Inc,, in which the court overruled a

Depart ment of Environnmental Regul ation order hol ding that
secondary inpacts did not apply. The court stated, "we disagree
with Appellee [DER] that the contenpl ated devel opnment of 75
estate homes is specul ative and is not closely |inked and
causally related to the proposed dredging and filling."

Conservancy, Inc. at 779.

47. Section 4.2.7(d), BOR provides that SFWD w ||
consi der those future projects or activities which would not

occur "but for" the proposed system |In Conservancy, Inc., the

court explains in great detail the devel opnent of the secondary

i npact and cumul ative inpact in regulatory review. The court
notes that secondary inpacts have been limted to those inpacts
that may result fromthe permtted activity itself and that the
secondary inpact can not be too "renote in distance or conceptual
relationship” fromthe permtted activity. |1d. at 777, 778.

Considering future activities or projects that would not occur
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but for the proposed systemis consistent with case | aw.

48. Rul e 40E-400.301(1)(f), Florida Adm nistrative Code,
and Sections 4.1.1(f) and 4.2.7, BOR, are not vague, establish
adequat e standards for SFWWD s deci sions, and do not vest
unbridl ed discretion with SFWD. The rule and sections fromthe
BOR are valid exercises of legislative del egated authority.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED that Rul es 40E-400. 315(1)(f)and 40E-
400. 301(f), Florida Adm nistrative Code, and Sections 4.1.1(f)
and 4.2.7 of the Basis of Review for Environnmental Resource
Permt Applications for the South Fl orida Water Managenent
District (1996), are valid exercises of delegated |egislative
authority and the petition of Royal PalmBeach Colony, L.P., is
DENI ED.

DONE AND ORDERED this 9th day of March, 1999, in

Tal | ahassee, Leon County, Florida.

SUSAN B. KI RKLAND

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 9th day of March, 1999.
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COPI ES FURNI SHED

Samuel H. Poole, 111, Executive Director
South Fl ori da Wat er
Managenent District
3301 Gun Cl ub Road
West Pal m Beach, Florida 33406

Dougl as H. MacLaughlin, Esquire
Sout h Fl ori da Water
Managenent District
3301 Gun Cl ub Road
West Pal m Beach, Florida 33406

Alfred J. Malefatto, Esquire
Teresa J. Moore, Esquire
G eenberg, Traurig, Hoffnman,

Li pof f, Rosen & Quentel, P.A
777 South Flagler Drive
Suite 300 East
West Pal m Beach, Florida 33401

Terrell K Arline, Esquire
1000 Friends of Florida
Post O fice Box 5948

Tal | ahassee, Florida 32301
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Charles F. Schoesch, Esquire
Cal dwel | & Pacetti

234 Royal Pal m Way, Suite 300
Pal m Beach, Florida 33480

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a Notice of Appeal with the agency clerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the appellate
district where the party resides. The Notice of Appeal nust be
filed within 30 days of rendition of the order to be revi ewed.
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